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EDITORIAL. 161 

The emphasis laid on the solidarity and unity of the University 
which is one of the striking features of to-day, is seen in a minor 
way in a new feature of our smoking room. 

Record boards have been set up there, which are inscribed with 
the names of those members of the Law School who have won 
distinction in the intellectual or athletic life of the whole university. 
The winners of the John A. Porter prize, members of university 
debating teams, captains of university teams, along with our own 
Townsend prize winners; these are recorded and are to be re- 
corded, to minister to our own esprit de corps, and to show the 
part we play in the university life, and this is well. Loyalty, 
enthusiasm, the Yale spirit, qualities which we all honor, are not 
confined to one department or to one locality. We are all members 
of one family, with no more right to the family name belonging to 
one than to another. When this simple truth is fully realized by 
all branches of Yale, and not till then, will Yale be a university 
indeed. 



COMMENT. 

THE ORIGIN OF MUNICIPAL INCORPORATION. 

At the meeting of the American Bar Association at Saratoga 
Springs, in August last, Mr. Amasa M. Eaton of Providence, Rhode 
Island, read a paper on "The Origin of Municipal Incorporation in 
England and in the United States." The paper is to be published 
in full in the Proceedings of the Association, and it will deserve a 
careful reading by all persons who are at all interested in the 
subject of Municipal Incorporation. In 1722 Thomas Madox, in 
his Preface to "Firma Burgi" wrote : "Whoso desireth to discourse 
in a proper manner concerning corporated towns and communities, 
must take in a great variety of matter and should be allowed a great 
deal of time and preparation. The subject is extensive and difficult." 
Mr. Eaton's paper begins very appropriately with this quotation 
from Madox. While the paper covers some eighty printed pages — 
a somewhat unusual length for a paper before the Bar Association 
— it is difficult to see how the author could have compressed satis- 
factorily his subject matter into much less space. No student of 
the subject will be inclined to complain about the length of the 
paper, and no student of the subject can afford not to read it in its 
entirety. It is an able and learned presentation of an important 
subject, and a distinct and valuable contribution to the literature of 
that subject. That Mr. Eaton has spent a great deal of time in his 
investigation of the matter his paper makes evident. 

In the United States two opposing views are held as to the rela- 
tion of town and State. One is that the State is absolutely para- 
mount ; that it created the towns, has absolute power over them and 



i62 YALE LAW JOURNAL. 

can destroy them — if it pleases — taking from them at its pleasure 
the local self-government it has temporarily allowed. The other 
is that towns and cities are endowed with a certain limited sovereign 
power over their own local affairs, free from the control or inter- 
ference of the State. Mr. Eaton declares that the problem which 
this conflict in theory presents is too difficult and complicated for 
solution "unless we go back to the beginning of Municipal Incorpo- 
ration in England and ascertain the principles on which it rests." 
He accordingly goes back to the beginning. His conclusion of the 
matter is that the right to local self-government was and remains 
still a fundamental Anglo-Saxon right, and was brought to this 
country by the first settlers. "The rights of municipal corporations, 
therefore, are not subject to the uncontrolled and uncontrollable 
will of the legislature any more than are other fundamental Anglo- 
Saxon rights, and local self-government itself cannot be interfered 
with by the legislature, even if the State constitution be silent on 
the subject, reserving always to the legislature power over all 
general legislation and power to mould the exercise of town power 
when requested by a town itself." 

We find no reference in Mr. Eaton's learned paper to the case 
of State v. Williams, 68 Conn. 131. This oversight is noticeable, 
as he has noted the cases elsewhere decided, which support the 
same theory as to the right of the legislature to take from the towns 
their rights and privileges. That case is also noteworthy because 
of the very able dissenting opinion which the late Chief Justice 
Andrews delivered and which strongly supports Mr. Eaton's con- 
tention. In the course of the opinion of the court, which was 
written by Judge Baldwin, it is said of the Constitution of Con- 
necticut : 

"It secured to these territorial sub-divisions (towns and counties) 
of the State certain political privileges in perpetuity. * * * It 
secured them because it granted them; not because they previously 
existed. Towns have no inherent rights. They have always been 
the mere creatures of the Colony or the State, with such functions 
and such only as were conceded or recognized by law." 

Mr. Eaton, we think, is somewhat unnecessarily severe in his 
criticism of the Supreme Court of the United States. He quotes 
the dictum of that court in Bloomficld v. Charter Oak Bank, 121 
U. S. 121 (1887), in which the court said: 

"Towns in Connecticut, as in the other New England States, 
differ from trading companies, or even from municipal corporations 
elsewhere. They are territorial corporations, into which the State 
is divided by the legislature from time to time, for political purposes 
and the convenient administration of government; they have those 
powers only, which have been expressly conferred upon them by 
statute, or which are necessary for conducting municipal affairs; 
and all the inhabitants of the town are members of the quasi 
corporation." 

To this Mr. Eaton replies: 
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"Imagine the amazement of a Rhode Islander upon being told 
that all the inhabitants of a town are members of it! Of course it 
is not intended to deny that some towns have originated through 
action of the legislature — examples are given in the articles referred 
to. But as a general statement of the origin and powers of towns 
in New England the opinion is manifestly incorrect, and could only 
have been written by one either ignorant of the facts, or reasoning 
incorrectly from them. It is difficult to continue to retain the 
respect for the Supreme Court of the United States it should always 
command, when we find it so constantly indulging in dicta, and in 
incorrect generalities foreign to the case before the court." 

While we cannot sympathise with this rebuke of the Supreme 
Court, we concede that there are strong reasons in support of the 
theory which Mr. Eaton ably advocates. H. W. R. 



CONTRACTS LIMITING THE LIABILITY OF CARRIERS FOR NEGLIGENT 
INJURY TO FREE PASSENGERS. 

Recent cases decided in Virginia and in the District of Columbia 
afford an illustration of the direct conflict of opinion and authority 
which exists among the courts of the various States in regard to 
the validity of the well-known stipulation made by carriers of 
passengers for exemption from liability for the negligence of their 
servants, as a condition of gratuitous carriage. In N. & W. R. Co. 
v. Tanner, 41 S. E. 721 (Va.), such a stipulation is held to have 
no validity, even in the case of a strictly "free pass." The Court 
of Appeals of the District of Columbia, in Boering v. The Chesa- 
peake Beach Ry. Co., decided Nov. 5, 1902, arrives at the opposite 
conclusion. Each decision is supported by authorities of weight 
and number, although an examination of them fails to disclose 
(what both these cases and others, and text writers as well seem to 
assume), that the Virginia view is that of the majority. It does, 
indeed, follow the courts of Pennsylvania, Iowa, Minnesota, Mis- 
sissippi, Texas and Alabama. But on the other side are New York, 
Massachusetts, Maine, Connecticut, New Jersey, Georgia, Wiscon- 
sin, Indiana, Washington and (except for gross negligence) Illinois. 
Viewed from an international standpoint, the assumption is still 
less warranted, since England, Canada, Germany, France and Italy 
allow validity to these agreements. Quimby v. B. & Me. R. Co., 
150 Mass. 365, and Griswold v. N. Y. & N. E. R. Co., 53 Conn. 
371, may be cited as forcible statements of this view, while Jacobus 
v. St. P. & C. R. Co., 20 Minn. 125, well illustrates the contrary 
authorities. 

The conflict of authority is less extensive than some of the cases 
would at first seem to indicate. There has often been a failure to 
limit the decision to the exact facts before the court. Thus many 
of the cases cited as denying the validity of exemptions in a free 
pass, involved, in point of fact, passes that were not gratuitous, as 
in the "Drover's Pass" cases. In others, although the passenger 



